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United States Court of Appeals for ^he 

District of Columbia I 


1 In the Police Court of the District of Columbia 

June Term, A. D. 1936 | 

I 

I 

The District of Columbia, ss : j 

VERNON E. WEST, Acting Corporation Counsel, by 
STANLEY DeNEALE, EDWARD M. WELLTVER, feAY- 
MOND SPARKS, Assistant Corporation Counsel, who for 
the District of Columbia prosecutes in this behalf in his 
proper person, comes here into Court, and causes the |Court 
to be informed, and complains that John Thomas ikte of 
the District of Columbia aforesaid, on the 27th qay of 
June in the year A. D. nineteen hundred and thirty-jsix in 
the District of Columbia aforesaid, and on Georgiy Ave¬ 
nue, north west, did then and there throw, push, cafet, de¬ 
posit, drop, scatter, distribute and leave certain harfdbills, 
paper, circulars, on said street, and in a place wheri from 
the same is likely to be taken up by the wind and scattered 
in the street contrary to and in violation of the Policje Reg¬ 
ulations in such case made and provided, and constituting 
a law of the District of Columbia. | 

VERNON E. WE^T 
Act Corporation Cotinsel. 

Personally appeared I. H. Umbaugh this 30th day of 
June, A. D. 1936, and made oath before me that the facts 
set forth in the foregoing information are true, anp those 
stated upon information received he believes to be ime. 

JOHN O’DIeA 

Assistant Corporation Co%/i/nsel in 
and for the District of C6ltimbia. 
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2 Mattingly Act’g Judge 

COPY 

Col. $25 

No. 1110991 
INFORMATION 

July 24 1936 
$25 ret’d. 

District of Columbia 

VS. 

John Thomas 

Violation of Police Regulations 

Atty Levine 
Witnesses: 

I. H. Umbaugh Officer. 

June 30 1936 
Cont^d to 7/1/36 
Req. of Govt. 

Jnly 1, 1936 
Cont’d to 7/17/36 
Jnly 17, 1936— 

Plea not Gnilty 
Jndgment Gnilty 
$25 or 30 days 

Notice given of intention of filing motion for new trial. 
Bond $100 
Cont’d to 7/22/36. 

Collateral ordered to stand in lien of $100 Bond. 

Jnly 22, 1936 

Motion for new trial filed. 

Cont’d to 7/24/36, for bearing. 

Jnly 24, 1936— 

Motion for new trial overrnled. Sentence imposed on 
Jnly 17,1936, ordered to stand. 

Notice given of intention of applying to Conrt of Ap¬ 
peals for Writ of Error. 

Appeal Bond $100 
M. Weinstein, Snrety. 




..IniKip 
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Aug. 11, 1936 j 

Time for signing Bill of Exceptions extended to 8/22/36. 
(1st Continuance) I 

Aug. 22, 1936. I 

Time for signing Bill of Exceptions extended to 9/1/36. 
(2nd Continuance) i 

Sept. 5,1936. | 

Bill of Exceptions settled, sealed, signed and filed. I 
Filed June 30 1936 F. A. Sebring Clerk of Police Cjourt, 
D. C. j 

3 In the Police Court of the District of Columbia | 

June Term, A. D. 1936 

The District of Columbia, s $: 

VERNON E. WEST, acting Corporation Counsi, by 
STANLEY DeNEALE, EDWARD M. WELLIVER, RAY¬ 
MOND SPARKS, Assistant Corporation Counsel, who for 
the District of Columbia prosecutes in this behalf in his 
proper person, comes here into Court, and causes the jCourt 
to be informed, and complains that Margaret Adams late 
of the District of Columbia aforesaid, on the 27 day of 
June in the year A. D. nineteen hundred and thirtylsix in 
the District of Columbia aforesaid, and on Georgia Ave¬ 
nue, north west, did then and there throw, push, ca|st, de¬ 
posit, drop, scatter, distribute and leave certain handbills, 
paper, circulars, on said street, and in a place wherb from 
the same is likely to be taken up by the wind and scittered 
in the street contrary to and in violation of the Policfe Reg¬ 
ulations in such case made and provided, and constituting 
a law of the District of Columbia. | 

VERNON E. WEST | 
WILLIAM W. BRIDE, I 
Corporation Counsel, [ 

Personally appeared 1. H. Umbaugh this 30th | day of 
June, A. D. 1936, and made oath before me that the facts 
set forth in the foregoing information are true, and those 
stated upon information received he believes to be true. 

JOHN O’DteA 

Assistant Corporation Counse^ in and 
for the District of Ci^lumbia. 
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4 MATTINGLY ACT’G JUDGE 

COPY 

Col. $25 

No. 1110995 

July 24 1936 
$25 ret’d 

INFORMATION 
District of Columbia 


vs. 

Margaret Adams 
Violation of Police Regulations 

Atty. Levine 
Witnesses: 

1. H. Umbaugh Officer. 

June 30 1936 
Cont’d to 7/1/36 
Req. of Govt. 

Jul 11936 
Cent ^d to 7/17/36 
Req. of Govt. 

July 17 1936 
Plea not Guilty 
Judgment Guilty 
$25 or 30 days 

Notice given of intention of filing motion for a new trial. 
Bond 100 
Cont’d to 7/22/36 

Collateral ordered to stand in lieu of $100 bond 
July 22,1936 

Motion for new trial filed. 

Cont’d to 7/24/36 for hearing. 

July 24, 1936 

Motion for new trial overruled. Sentence imposed on 
July 16, 1936, ordered to stand. 

Notice given of intention of applying to Court of Ap¬ 
peals for Writ of Error. 

Appeal Bond $100 
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M. Weinstein, Surety. 

Ang. 11, 1936 

Time for signing Bill of Exceptions extended td Ang. 
22,1936. j 

(1st continuance) 

Aug. 22, 1936, 

Time for signing Bill of Exceptions extended to Sept- 
1936. 

(2nd Continuance) 

Sept. 5, 1936, 

Bill of Exceptions settled, sealed, signed and filep. 

Filed June 30, 1936 F. A. Sebring Clerk of I Police 
Court, D. C. j 

5 In the Police Court of the District of Columbia 

Holding a D. C. Court. 

No. 1110991-95 
District of Columbia 

vs. j 

John Thomas and Margaret Adams I 

I 

Motion For New Trial, 

Now come the defendants, through their attorney, Samuel 
Levine, and move the Court for a new trial in the above 
entitled cause, and for reasons thereof state: 

1. That there was a total failure of evidence to support 

the verdict. j 

2. That the verdict was contrary to the evidenced 

3. That the verdict was contrary to the weighp of the 

evidence. I 

4. That the Court erred in denying the defendants’ mo¬ 
tion for a directed verdict at the conclusion of the District 
of Columbia’s case. 

5. That the Court erred in refusing to allow counsel for 
the defendants to present arguments in support of his mo¬ 
tion for a directed verdict at the conclusion of the District 
of Columbia’s case. 

6. That the Court erred in pronouncing the velvet and 

passing sentence on the defendants while one of the defen¬ 
dants was still on the witness stand. ! 
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7. That the Court erred in refusing to allow the defen¬ 
dants to complete their own testimony. 

8. That the Court erred in refusing to allow witnesses for 
the defendants to testify. 

9. That the Court erred in refusing to allow counsel for 
the defendants to present argument in the case before pass¬ 
ing judgment. 

10. That the Court erred in deciding the case on 
6 the basis! of personal bias and prejudices as indi¬ 
cated bv the actions and dictum of the Court 
throughout the trial of the case, rather than on the merits 
of the case itself. 

11. That the Court erred in admitting evidence in the 
case, which was wholly immaterial. 

12. That the Court erred in reaching the verdict of 
“guilty’’ on the'basis of the contents of the leaflet and on 
the alleged political beliefs of the defendants, totally dis¬ 
regarding the question whether there was an actual viola¬ 
tion of the ordinance which the defendants were charged 
with violating. 

13. That the Court erred in asking counsel for the defen¬ 
dants whether he agreed with the actions of the defendants. 

14. That the Court erred in saying to counsel for the de¬ 
fendants, “If you are on of them take the stand and plead 
guilty yourself”, the Court, having reference to the al¬ 
leged Communistic beliefs of the defendants. 

I (Signed) SAMUEL LEVINE 

! Attorney for Defendants, 

The Clerk ofl the Court will please calendar the above 
motion for hearing on the 29th day of July, 1936, at 10:00 
A. M., or as soon thereafter as counsel may be heard. 

(Signed) SAMUEL LEVINE 
Attorney for Defendants, 

Corporation Counsel, 

Washington, D. C. 

Please take notice that the above motion will be cal¬ 
endared for hearing on the 29th day of July, 1936, or as 
soon thereafter as counsel mav be heard. 

(Signed) SAMUEL LEVINE 
ii Attorney for Defendants. 
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Received copy of above motion on this 22nd day of! July, 
1936. I 

(Signed) JAMES W. LAUDERDAL^ 

Corporation Counsel, 

7 Endorsed: Copy In the Police Court of the District 
of Columbia, Holding a D. C. Court District ^f Co¬ 
lumbia vs. John Thomas and Margaret Adams Defendants. 
Motion for new trial July 24 1936 Overruled. Filed July 
22, 1936. F. A. Sebring, Clerk of Police Court, D. Cj 

8 In the Police Court of the District of Columbii 

Holding a District of Columbia Branch. 

No. 1110991-95 
District of Columbia 
vs. 

John Thomas and Margaret Adams 

Bill of Exceptions. 

Be it remembered that this cause came on to b^ heard 
on the 17th day of July, 1936, before Judge Robert E. Mat¬ 
tingly, one of the judges of the Police Court. No munsel 
appeared for the District of Columbia. The defendants 
were represented by Samuel Levine, Esquire. Whereupon 
the defendants having heretofore entered pleas j of not 
guilty, to maintain the issues joined, the District of j Colum¬ 
bia called to the witness stand Sergeant Irvin Uiiibangli, 
member of the Metropolitan Police Department, j 

Sergeant Umbaugh testified in substance that th^ defen¬ 
dants, on the evening of June 27, 1936, were seenlby him 
to hand to various persons certain handbills on the side¬ 
walk in front of the Griffith’s Stadium, located at 7tjh Street 
and Florida Ave., northwest. The witness approa^ihed the 
defendants and informed them that they could not ijiand out 
these handbills; that the defendants moved on to tlje north¬ 
east corner of 7th Street and Florida Avenue nbrthwest 
and continued to hand to people the leaflets or handbills; 
that he then approached the defendants and plaqed them 
under arrest, taking from them all of the handbills. The 
witness then exhibited said handbills to the Contt. Said 
handbill reads as follows: I 



8 


JOHN THOMAS AND MARGABET ADAMS VS. 


‘‘FASCISM OR DEMOCRACY? 

“The peace, welfare and liberty of the American people 
are in danger! The combination of the Landon-Hearst- 
Liberty League ticket is a conspiracy to deprive the Amer¬ 
ican people of their inalienable rights guaranteed under 
our Constitution. The Republican Party, if elected, will 
deliver the American people to the mercies of the Wall 
Street monopolists and thus carry our country a long way 
on the road to fascism and war. 

9 “For over a year the Liberty League, with the able 

support of the Supreme Court, has attacked every 
piece of social legislation enacted by Congress. The Amer¬ 
ican people have noted with great dissatisfaction the steady 
retreat of President Roosevelt in the face of such organized 
reaction. 

“The Communist Party points out that we cannot rely on 
Mr. Roosevelt as an effective bulwark against these inroads 
on the American standard of living. Roosefelt’s middle 
course and consistent retreat will not check Republican re¬ 
action. 

“Therefore, the Communist Party calls upon labor and 
progressive forces through independent political action to 
fight for the following program: 

“1. Restore and raise the living standards of the masses, 
by higher wages, shorter hours, lower prices, extending the 
trade unions to the basic industries and all workers, 
through militant industrial unionism; secure the farmers 
in possession of their farms, with governmental help and 
guarantee of a minimum standard of life. 

“2. Consolidate and extend social and labor legislation, 
with guarantee of a minimum standard of life for all, 
financing this with sharply graduated taxes on incomes, 
property and accumulated surpluses, abolition of sales 
taxes, balancing the budget at the expense of the rich. 

“3. Curb the usurped power of the Supreme Court; 
maintain and extend democratic rights and civil liberties; 
dispersal of reactionary bands, abolition of the use of legal 
machinery to suppress the people’s movements; extension 
of popular control over government. 

“4. Restore control of the Government to representatives 
of the people’s organizations, through a broad people’s 
front (Parmer-Labor Party). 


THE DISTRICT OF COLUMBIA. 

‘‘5. Unite with the peace forces of the whole world to 
restrain the warmakers, to keep America out of ^ar by 
keeping war out of the world. 

‘‘6. Full suffrage for the District. 

‘‘Only a strong Communist Party will guarantee the 
American people the militant promotion of social ai]id eco¬ 
nomic security. I 

“VOTE COMMUNIST! 

“Tune in 4 P. M. Sunday, June 28, on Stations WJSV 
and TVMAL. Listen to the acceptance speeches of the Com¬ 
munist candidates in the 1936 elections. 

“ISSUED BY COMMUNIST PARTY OF WASjSING- 
TON, D. C.’’ j 

The witness did not testify that he saw the defendants 
or any persons to whom the defendants handed such 
10 handbills throw or scatter such handbills |on the 
street or ground, nor did he testify that such hand¬ 
bills were likely to be taken up by the wind and scattered 
in the streets, or in any of the places mentioned in Section 
1, Article IX, of the Police Regulations of the District of 
Columbia. 

On cross-examination the witness testified thatl he did 
not see the defendants throw or leave any of the handbills 
on the ground or elsewhere. j 

Thereupon the District of Columbia closed its <^se and 
the defendants moved for a directed verdict. Said motion 
w'as overruled to which exception was taken. 

Thereupon to maintain the issue on their par^ 
the defendants took the witness stand in their o 
and testified in substance as follows: 

John Thomas testified that he and the defendant, Mar- 
garet Adams, handed to various persons certain), leaflets 
or handbills of the character identified by Sergeant 
Umbaugh, in front of Griffith’s Stadium on Ihe jnight of 
June 27, 1936; that Sergeant Umbaugh approached him 
and the other defendant and said “You can’t hakd these 
things out;” that thereupon both defendants moved to the 
northeast comer of 7th Street and Florida Avenue, north- 


)w|ii 


joined, 

behalf 


west; that they were undecided as to what to do, 
while talking to each other several pedestrians apl 


and that 
reached 


p: 
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them and requested leaflets; that they then handed leaflets 
to said pedestrians and were thereupon arrested by Ser¬ 
geant Umbaugh; that neither the witness nor the codefen¬ 
dant dropped oi+ threw any of the leaflets on the ground. 

The defendant, Margaret Adams, took the stand in her 
own behalf. The Court asked the witness, ‘‘How long have 
you lived in Washington?’’ The witness replied, “About 
one year.” The Court then asked, “How long has Thomas 
been in this city?” The witness answered, “I think about 
18 months.” The Court then said to the witness, “You are 
a communist, aren’t you?” The counsel for the de¬ 
ll fendants objected to the question, stating to the 
Court that the political beliefs of the defendants 
were not an issue and that they were being tried for a 
violation of the health ordinance prohibiting the littering 
of streets, and that they were not charged with being Com¬ 
munists. The Court replied, “That is the charge,” and 
pointing to the leaflet said, “It says right here, ‘Vote Com¬ 
munist’.” The Court then said, “If you do not like our 
system of government you ought to get out of this coun¬ 
try.” Counsel for the defendants objected to these state¬ 
ments by the Court and argued that the contents of the 
leaflet was not an issue and pointed out that the only thing 
they were charged with, according to the Informations, 
was the violation of Section 8, Article 3 of the Police Reg¬ 
ulations of the District of Columbia which reads as follows: 

“No paper, hand bills, dodgers, cards, circulars or adver¬ 
tising matter of any kind shall be thrown, pushed, cast, de¬ 
posited, dropped, scattered, distributed or left in or upon 
any places designated in Section 1 of the article (which 
includes sidewalks of the District of Columbia) or in or 
upon any vehicle in any such places, or upon the parking 
or doorsteps of any premises in the District of Columbia, 
or within the building line, vestibule, or yard of any prem¬ 
ises, if likely to be taken up by the wind and scattered in the 
streets, or in or upon any of the places mentioned in Sec¬ 
tion 1; 

“Provided—^that this regulation shall not prevent the de¬ 
livery of newspapers and addressed envelopes within the 
building line of any premises within the said district.” 

The Judge stated, “They’re Communists. They are try¬ 
ing to overthrow the government. ’ ’ Counsel for the defen- 
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dants objected to these statements by the Court anc^ took 
exceptions. I 

The Court asked the counsel, ‘‘Do you agree witlj them 
that they have the right to pass out these leaflets?” I Coun¬ 
sel replied, “Yes, they do have the right to pass out these 
leaflets or any leaflets so long as they do not violate any 
law in doing so. There is no law in the District of Colum¬ 
bia prohibiting distribution of leaflets that voice prct-Com- 
munist or any other sentiments.” The Court saia, “In 
that case, if you’re one of them, then you should tye the 
witness stand and plead guilty yourself.” Ipuring 
12 all this time, the defendant, Margaret Adams, was 
still on the witness stand. Counsel for defendants 
stood mute, made no effort or expressed no desire to argue 
the case. The Judge said to the defendants, “I find you 
both guilty, and sentence you to pay a fine of Twenty Five 
dollars apiece or serve thirty days in jail.” Turiing to 
counsel he said, “And if you don’t like my verdkt, you 
can take an exception. ’ ’ Counsel thereupon took an excep¬ 
tion. Then he wanted to offer witnesses. The Court stated 
he said nothing about witnesses until the Court had decided 
the case. 

After taking such exception, the counsel stated that he 
had two additional witnesses he desired to call. The Court, 
however, refused to hear any further witnesses or testi¬ 
mony. The Court likewise refused to hear any argument 
by the counsel. Thereupon the Court stated that the case 
was closed. Counsel took exception to the Courtruling 
and to the sentence imposed. Counsel gave notice Ithat he 
would present a motion for a new trial. Thereuplon, the 
Court, in lieu of fixing bail bond, permitted the defendants 
to remain at liberty upon collateral already postedJ 

And thereupon, all of said exceptions were dulv noted 
and allowed as aforesaid and duly entered upon the piinutes 
of the Court, and because the matters and things I herein¬ 
before recited are not matters of record, in order ^o make 
the same a part of the record herein, which is heieby or¬ 
dered, so that the defendants may have their cases reviewed 
on appeal, the defendants, by their attorney, move the 
Court to sign and seal this, their bill of exceptions, to have 
the same force and effect as if each and every one of said 
exceptions had been separately signed and sealed, which 
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motion is granted by the Court; and thereupon the defen¬ 
dants tender this, their bill of exceptions, and re- 

13 quest the'Court to sign and seal the same, which is 
accordingly done, now for then, this 5th day of Sep¬ 
tember, A. D. 1936. 

(Signed) ROBT. E. MATTINGLY 
Acting Judge^ Police Court. 

14 Endorsed: In the Police Court of the District of 
Columbia. Nos. 1110991 and 1110995 District of 

Columbia vs. John Thomas, Margaret Adams Violation of 
Police Regulations Bill of Exceptions 

15 In the United States Court of Appeals for the 

District of Columbia 

Original No. 

John Thomas and Margaret Adams, Petitioners, 

V. 

District of Columbia, Respondent. 

Assignment of Errors 

Now come the petitioners in the above-entitled cause, 
and assign as errors the following: 

1) The Court erred in finding the petitioners and each 
of them guilty as charged in the information. 

2) The Court erred at the conclusion of the evidence for 
the District of Columbia in denying the motions on behalf 
of the respective petitioners for orders dismissing the 
charges and finding the respective petitioners not guilty. 

3) The Court erred at the conclusion of all the evidence 
in denying the motions on behalf of the respective petition¬ 
ers for orders dismissing the charges and finding the re¬ 
spective petitioners not guilty. 

4) The Court erred in overruling the motions of the re¬ 
spective petitioners for new trials, and for orders setting 
aside the judgments of conviction. 

5) The Court, in overruling the motions of the respective 
petitioners for new trials, erred in making the following 
statements, attached to these Assignments of Error as 
Exhibit ‘‘A’’. 
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6) The Court erred in sentencing the respective 

16 petitioners to pay fines of Twenty-five ($25.00i Dol¬ 
lars or serve thirty (30) days in jail, and erred in 

refusing to set aside said sentences. | 

7) The Court erred in pronouncing judgments and| pass¬ 
ing sentences on the petitioners while the petitioner Adams 
was still on the witness stand, and before the completion 
of said petitioner’s testimony. 

8) The Court erred in refusing to allow the petitioners 
to complete their testimony, and in refusing counsel for 
the petitioners an adequate opportunity to examine tkem. 

9) The Court erred in refusing to allow two material wit¬ 

nesses to testify for the petitioners, said witnesses being 
in court and willing and able to testify, and their testimony 
being proffered by counsel for petitioners. ! 

10) The Court erred in admitting evidence that was 
wholly immaterial, and in particular in admitting evidence 
as to the political character of the handbills distributed by 
the said petitioners. 

11) The Court erred in requiring the petitioners! in re¬ 

sponse to questions from the Court, to state their political 
views. I 

12) The Court erred in pronouncing judgments afid pass¬ 

ing sentences on the basis of the political views expressed 
by the petitioners and the Court’s own prejudice and bias 
against such political views. [ 

13) The Court erred in pronouncing judgments o|f guilty 
and sentencing the petitioners in the absence of hny evi¬ 
dence showing any violation of the ordinance set ferth in 
the information. 

14) The Court erred in pronouncing judgments o|f guilty 
and in sentencing the petitioners in the absence of hny evi¬ 
dence showing that the petitioners, or either bf them, 

17 had distributed handbills or other papers or cir¬ 
culars in any manner in violation of said or^ance, 

and in particular in the absence of any evidence ^bowing 
that such handbills were I 

“Thrown, pushed, cast, deposited, dropped, scattejred, dis¬ 
tributed or left in or upon any of the places desighated in 
Section 1 of Article 3 of the Police Regulations ofj the Dis¬ 
trict of Columbia, or in or upon or from any vehicle in any 
such places.” | 
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and in the absence of any evidence showing snch handbills 
were 

Thrown, pushed, cast, deposited, dropped, scattered, dis¬ 
tributed or left in or upon the parking or doorsteps of any 
premises in the District of Columbia, or within the build¬ 
ing line, vestibule, or yard of any premises, and likely to be 
taken up by the 'wind and scattered in the streets, or in or 
upon any of the places mentioned in said Section 1. ’ ’ 

15) The Court erred in questioning counsel for petition¬ 
ers as to his own political view^s, and in directing him, if he 
shared the political views of the petitioners, to take the 
stand and plead guilty himself. 

16) The Court erred in denying the petitioners and each 
of them a fair and adequate hearing. 

JOHN F. FINERTY 
I Attorney for Petitioners, 

Transportation Building. 

SAMUEL LEVINE 
’ Attorney for Petitioners, 

Columbian Building. 

FREDERICK A. BALLARD 
Attorney for Petitioners, 
American Security Building. 

18 Recognizance, 

In the Police Court of the District of Columbia. 

The.day of.A. D. 190 

On Writ of Error to the Court of Appeals of the District 
of Columbia. 

The District of Colutvibia 
vs. 

John Thomas 

The defendant, and Meyer Weinstein surety, acknowl¬ 
edge themselves to be indebted to the United States, Dis¬ 
trict of Columbia, in the sum of One Hundred dollars, law¬ 
ful money of the United States, to be levied of their and 
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each of their goods and chattels, land and tenements, nipon 
condition, nevertheless, that whereas the said defendant 
w^as on the 17 day of July 1936, convicted in the P(|>lice 
Court of the District of Columbia of Violation of Pdlice 
Regulations and it was thereupon adjudged by said Cjourt 
that said defendant pay a fine of Twenty-five Dollars, 
in default to be committed to the Work-house, to be| 
prisoned in Jail for the term of Thirty days; and wh( 
the said defendant has taken exceptions to the rulings of 
the Court upon matters of law in said trial and having 
given notice in open court of his intention to apply for a 
writ of error to a justice of the Court of Appeals of the 
District of Columbia: Now, therefore, if said defendant 
shall, in the event of a denial of his application for| said 
writ of error, within five days next after the expiratilon of 
ten days from the date hereof, appear in the Police Court 
and abide by and perform its judgments in the premses, 
and in the event of the granting of such writ of erijor he 
shall appear in the Court of Appeals of the District ^f Co¬ 
lumbia and prosecute said write of error and abide by and 
perform its judgments in the premises, then this recogniz¬ 
ance to be void and of no force. j 

(Signed) JOHN THOMAS j 
MEYER WEINSTEIN 


A. D.! 


190 


I 

I certify that the above recognizance was acknowledged 
in open Court, the 24 day of July, A. D. 1936; and t|iat the 
sufficiency of said surety was approved by the Jucjtges of 
said Police Court. | 

Witness my hand and the seal of said Court. | 

W. F. GAWLER i 
Deputy Clerk, Police Court, 
District of Columb^. 
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19 COPY 

No. 1110991 

Police Court, District of Columbia. 

Eecognizance on Writ of Error to the Court of Appeals, 

D. C. 

District of Columbia 

The United States. 
vs. 

John Thomas 

$100 

M. Weinstein, Surety. 

Taken the 24 day of July 1936 

W^. F. GAWTjER 
Deputy Clerk, Police 
Court, D. C. 

In the Police Court of the District of Columbia, 

24 day of July A. D. 1936 

.L .being duly sworn says that he 

is worth, over and above all.debts and liabilities, 

the sum of —. dollars in unincum¬ 

bered real estate, situated in the District of Columbia; that 


a part of the real property so owned by.is de¬ 
scribed as follows:. 

and is worth the sum of..dollars; 


That.owns said property in fee simple, free and 

unincumbered by deed of trust, mortgage, judgment, or 

otherwise . 

That.is not surety nor responsible on subsisting 


bonds in the Police Court or the Supreme Court of the Dis¬ 
trict of Columbia to exceed in the aggregate the value of 
.unincumbered real estate. 

WITNESSES: 


MEYEE WEINSTEIN 
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Subscribed and sworn to before me this 24 day ofj July 
A. D. 1936 

W. F. GAWLER 
Depidy Clerk, Police dourt, 
District of Columbia^ 

20 Recognizance, I 

In the Police Court of the District of Columbial 

The.day of.A. D. 190 

On Writ of Error to the Court of Appeals of the District 
of Columbia. 

The District of Columbia | 

I 

vs. j 

Margaret Adams j 

The defendant, and Meyer Weinstein surety, ackno'j^ledge 
themselves to be indebted to the United States, District of 
Columbia, in the sum of One Hundred dollars, lawful 
money of the United States, to be levied of their an^ each 
of their goods and chattels, land and tenements, upbn con¬ 
dition, nevertheless, that whereas the said defendant, was 
on the 17 day of July 1936, convicted in the Polic^ Court 
of the District of Columbia of Violation of Police l^egula- 
tions and it was thereupon adjudged by said Coujrt that 
said defendant pay a line of Twenty-five Dollars, knd, in 
default to be committed to the Work-house, to be impris¬ 
oned in Jail for the term of Thirty days; and wher^s the 
said defendant has taken exceptions to the rulings of the 
Court upon matters of law in said trial and having given 
notice in open court of his intention to apply forla writ 
of error to a justice of the Court of Appeals of the Dis¬ 
trict of Columbia: Now, therefore, if said defendant shall, 
in the event of a denial of his application for said |writ of 
error, within five days next after the expiration of t^n days 
from the date hereof, appear in the Police Court anld abide 
by and perform its judgments in the premises, and in the 
event of the granting of such writ of error he shallj appear 
in the Court of Appeals of the District of Columbia and 
prosecute said writ of error and abide by and perform its 
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judgments in the premises, then this recognizance to be 
void and of no force. 

(Signed) MARGARET ADAMS 
' MEYER WEINSTEIN 

.A. D. 190 

I certify that the above recognizance was acknowledged 
in open Court, the 24 day of July, A. D. 1936; and that the 
sufficiency of said surety was approved by the Judges of 
said Police Court. 

Witness my hand and the seal of said Court. 

(Signed) W. F. GAWLER 

Deputy Clerk, Police Court, 
District of Columbia, 

21 COPY 

No. 1110995 

Police Court, District of Columbia. 

Recognizance on Writ of Error to the Court of Appeals, 

D. C. 

District of Columbia 
The United States. 


vs. 

Margaret Adams 


$ 100 . 

Meyer Weinstein, Surety. 

Taken the 24 day of July 1936 

i W. F. GAWLER 

Deputy Clerk, Police Court, 

D, C. 

In the Police Court of the District of Columbia, 

.day of.A. D. 190 

..being duly sworn says that he 

is worth, over and above all.debts and liabilities, 

the sum of.dollars in unincum- 
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I 

bered real estate, situated in the District of Columbia; ihat 


de- 


a part of the real property so owned by.is 

scribed as follows:. 

and is worth the sum of.dollkrs: 

That.owns said property in fee simple, free [and 

unincumbered by deed of trust, mortgage, judgment, or 

otherwise . I.... 

That.is not surety nor responsible on subsisting 

bonds in the Police Court or the Supreme Court of the Dis¬ 
trict of Columbia to exceed in the aggregate the value of 
.unincumbered real estate. 

WITNESSES: 


(Signed) MEYER WEINSTEIN 

Subscribed and sworn to before me this.day of 

............ .A.. ]D. 190 j 

(Signed) W. F. GAWLER I 

Deputy Clerk, Police pourt, 
District of Columbia^. 

I 

22 United States of America, 55: 

The President of the United States, 

To the Honorable Robert E. Mattingly, Judge of tlie Po¬ 
lice Court of the District of Columbia, j 

Greeting: j 

BECAUSE in the record and proceedings, as also( in the 
rendition of the judgment of a plea which is in the said 
Police Court, before you, between the District of Coljumbia, 
Plaintiff, and John Thomas and Margaret Adams, defen¬ 
dants, Nos. 1110991 and 1110995, a manifest errojr hath 
happened, to the great damage of the said Defendkuts as 
by their complaint appears. We being willing thai error, 
if any hath been, should be duly corrected, and full and;^ 
speedy justice done to the parties aforesaid in this! behalf^| 
do command you, if judgment be therein given, th^t theh,| 
under your seal, distinctly and openly, you send thk record! 
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and proceedings aforesaid, with all things concerning the 
same, to the United States Court of Appeals for the Dis¬ 
trict of Columbia, together with this writ, so that you have 
the same in the said Court of Appeals, at Washington, 
within 15 days from the date hereof, that the record and 
proceedings aforesaid being inspected, the said Court of 
Appeals may cause further to be done therein to correct 
that error, what of right and according to the laws and 
customs of the United States should be done. 

WITNESS the Honorable George E. Martin, Chief Jus¬ 
tice of the said Court of Appeals, the 30th day of October, 
in the year of our Lord one thousand nine hundred and 
thirty six. 

i MONCUEE BURKE 

(Seal) ! Clerk of the United States Court 

of Appeals for the District of 
Columbia. 

Allowed by 

HAROLD M. STEPHENS 
Associate Justice of the 
United States Court of Appeals 
for the District of Columbia. 

23 In the Police Court of the District of Columbia 

Holding A D. C. Court. 

No. 1110991 
1110995 

Disteict of Columbia 
vs. 

John Thomas and Makgabet Adams 
Designation of Record 

Now come John Thomas and Margaret Adams, appel¬ 
lants in the above entitled cause and designate the parts of 
the record which they desire to have included in the trans¬ 
cript, said parts being considered sufficient for the deter¬ 
mination of the questions raised on appeal, namely: 

1) The informations. 

2) Docket entries. 
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3) Judgments and sentences. 

Motion for new trial j 

4) Bill of exceptions. i 

5) Assignment of errors. I 

6) Recognizances. 

7) Writ of error. 

8) This designation. 

9) Certificate of clerk. 

(Sgd) JOHN F. FINEETY | 

Transportation Building 

(Sgd) SAMUEL LEVINE | 

Columbian Building | 

(Sgd) FREDERICK A. BALLARD 
American Security Building, 

Attorneys for Appetjtants, 

I 

24 In the Police Court of the District of Columbia 

District of Columbia | 

vs. 

John Thomas and Margaret Adams 

Information For Violation of Police Regulation^ 

Nos. 1110991 and 1110995 j 

Date Proceedings ' ‘ j 

June 30, 1936 Information filed, continued to July 1,1936. 

July 1 ’’ Continued to July 17, 1936. 

’’ 17 ’’ Plea—Not Guilty 

Judgment—Guilty; $25 or 30 days. 

Notice given of intention of filing (motion 
for new trial. j 

Bond $100. Continued to July 22,11936. 
Collateral ordered to stand in lieu (if $100. 
July 22 ” Motion for new trial filed. Contiijiued to 

July 24, 1936, for hearing. I 

July 24 ” Motion for new trial overruled. S,tntence 

imposed on July 17, 1936, ordered to 
stand. I 
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Aug. 

11, 

1936 
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Sept. 

5 


Nov. 

14 


Nov. 

16 



I 


Notice given of intention of applying to 
Conrt of Appeals for Writ of Error. 

Appeal Bond $100; M. Weinstein, Surety. 

Time for signing Bill of Exceptions ex¬ 
tended to Aug. 22, 1936. 

Time for signing Bill of Exceptions ex¬ 
tended to Sept. 1, 1936. 

Bill of Exceptions settled, sealed, signed 
and filed. 

Assignment of Errors filed. 

Designation of Record signed. 

Copy of record and proceedings in this 
case, together with Writ of Error, sent 
to Court of Appeals in obedience to said 
Writ. 

Nov. 16 1936 


I hereby certify under the seal of this Court, that the 
foregoing is a true copy of the records of the proceedings 
had in the Police Court in the above-entitled case. 


: F. A. SEBRING 

' Clerk, 

By. 

(Seal) Deputy Clerk, Police Court, D, C. 

Endorsed: In the Police Court of the District of Columbia 
Case No. 1110991-1110995 District of Columbia vs. John 
Thomas Margaret Adams Violation of Police Regulations 
United States Court of Appeals for the District of Columbia 
Piled Nov 16 1936 Moncure Burke, Clerk 

Endorsed on Cover: 6880 John Thomas and Margaret 
Adams, Plaintiffs in Error, vs. The District of Columbia 
United States Court of Appeals for the District of Colum¬ 
bia Filed Nov 16 1936 Moncure Burke, Cle^-k 
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?!Smteti ^tateiS Court ot Appeals | 

FOE THE DISTEICT OF COLUMBIA. I 

I 

Januaet Term, 1937. ! 

No. 6880. I 

SPECIAL CALENDAE. ! 

I 

j 

John Thomas and Maegaeet Adams, [ 

Plaintiffs-irir-Err or, 

V. j 

The Distbict of Columbia. I 

I 

I 

I 

_ j 

BRIEF FOR PLAINTIFFS-m-ERROR. ! 

This case comes before the Court on writ of error 
to the Police Court of the District of Columbia, to re¬ 
view judgments of that Court, rendered on July 17, 
1936, whereby each of the plaintiffs-in-error was| con¬ 
victed of a violation of Article in. Section 8, olf the 
Police Regulations of the District of Columbia^ and 
sentenced to pay a fine of $25 or serve thirty days in 
jail. Motion for a. new trial on behalf of both ^lain- 
tiffs-in-error was filed on July 22, and overruled on 
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July 24. The Bill of Exceptions was settled on Sep¬ 
tember 5. Petition for writ of error to this Court was 
filed herein on September 25, and the writ was issued 
on October 30. The record was filed herein on Novem¬ 
ber 16. 

Plaint iff s-in-err or were jointly tried under identical 
informations, and the writ of error to this Court was 
jointly brought. 

STATEMENT OF THE CASE. 

I 

The section of the Police Regulations under which 
the plaintiffs-in-error (hereinafter referred to as the 
defendants) were charged, provides as follows: 

“No paper, handbills, dodgers, cards, circulars, 
or advertising matter of any kind or samples 
of merchandise shall be thrown, pushed, cast, de¬ 
posited, dropped, scattered, distributed, or left in 
or upon any of the places designated in section 1 
of tMs article, or in or upon or from any vehicle in 
any such places. Nor shall any such be thrown, 
pushed, cast, deposited, dropped, scattered, dis¬ 
tributed, or left in or upon the parking or door¬ 
steps of any premises in the District of Columbia, 
or within |the building line, vestibule, or yard of 
any premises, if likely to be taken up by the wind 
and scattered in the streets, or in or upon any of 
the places mentioned in said section 1: Provided, 
That this regulation shall not prevent the deliv¬ 
ery of newspapers and addressed envelops within 
the building line of any premises within the said 
District.’’ (Police Relations of the District of 
Columbia. Art. Ill, Sec. 8) 

The “places designated in Section 1” of Art. TTT, 
referred to in Section 8, are as follows: “Any street, 
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avemie, alley, highway, footway, sidewalk, parking or 
other public space in the District of Columbia.’’ I 

Section 8 was promulgated pursuant to the autliori- 
zation contained in an Act of Congress entitled ‘j‘An 
Act to authorize the Commissioners of the Districit of 
Columbia to make Police Regulations for the go\|ern- 
ment of said District.” (D. C. Code, Title 20, Sec. 1 32). 
The relevant provision of this act is as follows: 

“Eighth. To prohibit the deposit upon the 
streets or sidewalks of fruit, or any part thereof, 
or other substance or articles that might littejr the 
same, or cause injury to or impede pedestrians.” 

I 

I 

I 

The above are the only provisions of the staltutes 
or Police Regulations which are relied upon as a ,lbasis 
for the convictions here in question. The informa¬ 
tions (identical except for the names of the defen¬ 
dants) charged that the defendants j 

“on the 27th day of June in the year A. D.jnine¬ 
teen hundred and thirty-six in the District of Co¬ 
lumbia aforesaid, and on Georgia Avenue, north 
west, did then and there throw, push, cast, deposit, 
drop, scatter, distribute and leave certain hand¬ 
bills, paper, circulars, on said street, and| in a 
place where from the same is likely to be |taken 
up by the wind and scattered in the street contrary 
to and in violation of the Police Regulations in 
such case made and provided, and constitu|:ing a 
law of the District of Columbia.” (R. 1, 3.)j 

The sole testimony introduced by the DistI^ict of 
Columbia in order to prove the charges so mad|e, was 
that of Sergeant Irvin Umbaugh, of the Metropolitan 
Police Department, who testified in substance las fol¬ 
lows : 
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That on the Evening of June 27, 1936 he saw the de¬ 
fendants passing out handbills to persons on the side¬ 
walk in front of Griffith’s Stadium, at 7th Street and 
Florida Avenue, N. W.; but that he did not see the 
defendants throw or leave any of the handbills on the 
ground or elsewhere. (R. 7, 9.) 

The testimony of defendant Thomas was to the same 
effect (R. 9-10). Defendant Adams was not allowed 
by the Court to testify as to the facts of the case (R. 
10-11). The text of the handbills in question is set 
out in full in the Bill of Exceptions (R. 8-9). The hand¬ 
bills were exhibited to the Court by the witness Um- 
baugh (R. 7). 

Before counsel for defendant was able to ask de¬ 
fendant Adams any questions, her examination was 
undertaken by the Court. (R. 10). After inquiring 
as to how long defendants had lived in Washington, 
the Court asked ‘‘You are a communist, aren’t you?” 
(R. 10). Upon counsel’s objection that the only charge 
against the defendants was the violation of the ordi¬ 
nance above Set out, and that they were not charged 
with being communists, the Court stated “That is the 
charge.” (R. 10). 

The Court likewise made various other comments 
upon the political beliefs of the defendants, (R. 10) 
and then asked their counsel if he thought they had a 
right to pass out the handbills. (R. 11). Upon coun¬ 
sel’s reply that he thought they had such a right since 
there was no law prohibiting it, the Court said “In 
that case, if you’re one of them, then you should take 
the witness stand and plead guilty yourself.” (R. 11). 
Counsel made no reply to this suggestion, whereupon 
the Court pronounced judgment and sentence upon 
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both defendants, the defendant Adams being still on 
the stand (R. 11). Counsel’s requests to call twp ad¬ 
ditional witnesses, and to present argument, weile de¬ 
nied. (R. 11). The case was then closed. (R. 11]. 

ERRORS RELIED UPON. 

All the errors assigned are relied upon, but fcfr the 
Court’s convenience they may be grouped into Ithree 
classes: 

1) Those based upon the total absence of evidence 
to support the allegations of the informations. 

2) Those based upon the total absence of evidence 
showing any violation of any statute or ordinance. 

B) Those based upon the manifest abuses of the 
judicial process in the conduct of the trial. 

ARGUMENT. 

It is submitted that the judgments of conviction must 
be reversed, both because there was plainly nb evi¬ 
dence of a violation of the only regulation in question 
and no evidence to support the charges of the infor¬ 
mations; and because of the lack of any semblance of 
a fair trial. The following points will be discussed: 


I 

There Was No Evidence Whatever of a Vi(ilation 
of Article III, Section 8, of the Police Regnlatiohs, and 
Likewise No Evidence in Support of the Charges in 
the Informations. 

Since the informations were couched in the words 
of the relevant section of the Police Regulations, if 
there was no evidence of a violation of the regulations, 
there was none to support the charges of the injcorma- 
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tions. The Regulations provide (if we read into Sec¬ 
tion 8 the cross-reference to Section 1) that 

^*no * * * handbills * • * or advertising matter 
of any kind i* • • shall be thrown, pushed, cast, 
deposited, dropped, scattered, distributed or left 
in or upon any [street, avenue, alley, highway, 
footway, sidewalk, parking or other public space 
in the District of Columbia], or in or upon or from 
any vehicle in any such places * * * or upon the 
parking or doorsteps of any premises in the Dis¬ 
trict of Columbia, or within the building line, ves¬ 
tibule, or yard of any premises, if likely to be 
taken up by the wind and scattered in the streets, 
or in or upon any [street, avenue, alley, highway, 
footway, siiiewalk, parking or other public space 
in the District of Columbia] * * * 

As noted above, the sole witness for the District of 
Columbia did not testify that either of the defendants 
threw or left in any manner any handbill anywhere 
other than in the hands of persons passing by, (R. 9), 
and on cross-examination expressly testified that they 
did not do so (R. 9). The defendant Thomas testified 
to the same effect (R. 10). Defendant Adams was not 
permitted to testify other than to answer the Court’s 
questions concerning her political beliefs. (R. 10-11.) 
There was no evidence that any handbills were seen 
or found on the street or ground. There was conse¬ 
quently no evidence whatsoever to support the charges 
of the information or to show a violation of the only 
regulation suggested by the Corporation Counsel as a 
basis for the convictions. 

It is suggested by the Corporation Counsel that the 
regulation could be construed to cover a case of this 
sort by reason of the words ‘^distribute • * • on the 
sidewalk.” It is, however, perfectly clear, when the 


entire regulation is read, that it is a sanitary (Ordi¬ 
nance, applying only to the littering of the streetsJ K 
more were needed to show that this is the only pos¬ 
sible construction of the regulation, it would be fecund 
in the fact that the sole provision in the enabling! act, 
under which the regulation in question was adoj^ted, 
which is relevant, gives the District Commissiohers 
authority ‘‘To prohibit the deposit upon the sti[eets 
or sidewalks of fruit, or any part thereof, or either 
substance or articles that might litter the sam^, or 
cause injury to or impede pedestrians.” (Emphasis 
supplied.) D. C. Code, Title 20, Sec. 32. 

This conclusion is further fortified by the cons^er- 
ation that if construed to prevent the distributiejn of 
handbills, at least if not bearing commercial advertis¬ 
ing, to individuals, whether on the public streets or 
elsewhere, the regulation would be a plain violati(bn of 
the freedom of speech and press guarantees of th^ first 
amendment to the Constitution of the United Spates. 
Possibly these guarantees would not forbid the enforce¬ 
ment of the regulation as written, so as to prevent 
direct littering of the streets. They do, howpver, 
clearly prevent the stretching of the regulation to 
cover distribution to individuals of political litera¬ 
ture. It was so held in People v. Johnson, 117 Mjiscel- 
laneous (New York) 133, where the Court was dealing 
with an ordinance very similar to that here in ques¬ 
tion although more clearly limited to advertising 
matter: 

Sec. 15, Art. 2, C. 22 of the Code of Ordinances 
of the City of New York: I 

“No person shall throw, cast or distribute, or 
cause to be thrown, cast or distributed, any hand¬ 
bill, circular, card or other advertising matter 
whatsoever, in or upon any street or public place. 
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or in a front yard or court yard, or on any stoop, 
or in the vestibule or any hall of any building, or 
in a letterbox therein; provided that nothing here¬ 
in contained shall be deemed to prohibit or other¬ 
wise regulate the delivery of any such matter by 
the postal service.’’ 

The Court said, 

‘‘In the opinion of this Court, the defendants 
were well within their rights in distributing the 
circulars in question and the complaint against 
them should have been dismissed. I hold that the 
ordinance in question was never intended to pre¬ 
vent the, lawful distribution of anything other 
than commercial and business advertising matter, 
and the circular in question does not come within 
that category. It would be a dangerous and un- 
American thing to sustain an interpretation of a 
city ordinance which would prohibit the free dis¬ 
tribution by a body of citizens of a pamphlet set¬ 
ting forth their views against what they believed 
to be a movement subversive of their rights as 
citizens. The constitution of the State of New 
York, article 1, Section 8, provides that ‘Every 
citizen may freely speak, write and publish his 
sentiments on all subjects, being responsible for 
the abuse of that right, and no law shall be passed 
to restrain or abridge the liberty of speech or of 
the press.’ 

“The primary purpose of the ordinance which 
it is claimed was violated by this defendant was 
to prevent the littering of streets with commercial 
advertising, such as a merchant or shopkeeper 
might send forth for the purpose of aiding the 
sale of purchaseable commodities.” 

While the word “other” obviously aids in the above 
interpretation, it is submitted that the regulation here 
in question might well be similarly construed on its 




face, in view of the words* * * handbills etc. * * 

or advertising matter of any hind (Emphasis 

supplied); and that if the regulation could otherwise 
be applied to distribution to individuals, such a con¬ 
struction would be required by the constitutional qu|es- 
tion otherwise encountered. Municipal ordinances a[nd 
regulations are, of course, subject to the same rqles 
of construction as statutes, and so ‘‘must be construed 
if fairly possible so as to avoid not only the conclusion 
that it is unconstitutional, but also grave doubts upon 
that score.’’ United States v. Jin Fuey Moy, 241 El. S. 
394,401. I 

Moreover, there is the well-settled rule that a p^nal 
statute must be strictly construed in favor of the| ac¬ 
cused. See, e.g., Fasulo v. United States, 272 E[. S. 
620. If the present regulation were to be construed to 
apply to the distribution to individuals even of adver¬ 
tising matter, such a construction would plainly re¬ 
verse this accepted principle. We have a clear ca^e of 
a regulation aimed solely at cleanliness, and whichj only 
by the most strained construction against the acciised, 
could be stretched to cover the handing of literature 
to individuals. As stated with respect to a similar or¬ 
dinance by the Nebraska Court: I 

“The ordinance in question is manifestly ja po¬ 
lice regulation intended to further the public health 
and safety by preventing the accumulation of 
large quantities of waste paper upon the streets 
and alleys, which might occasion danger frorja fire, 
choke up and obstruct gutters and catch-l^asins, 
and keep the streets in an unclean and filth|y con¬ 
dition. A police regulation, obviously intended as 
such, and not operating unreasonably beyond the 
occasions of its enactment, is not invalid simply 
because it may affect incidentally the exercise of 
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some right gnaranteed by the Constitution.” 
(Emphasis supplied.) Anderson v. Statef 69 Neb. 
686 (96 N. W. 149). 

Accordingly it is submitted that the regulation must 
be construed to apply only to commercial advertising 
matter; and in any event must certainly be construed 
to apply solely to the deposit on the streets of the mat¬ 
ter which it does cover. Consequently it is beyond 
argument that there was here no evidence whatever 
of a violation of the regulation, and likewise none to 
support the charges of the informations. 

n. 

Even If There Had Been Evidence to Support The 
Judgments, Those Judgments Could Not Stand Be¬ 
cause There Was Not a Fair Trial. 

It is not desired to elaborate upon the manifest 
abuses of the judicial process in the conduct of the 
trial (See Statement of the Case, supra, pp. 4 to 5). 
Obviously the lowest minimum of the guarantees of 
the due process clause of the fifth amendment, and 
of the specific guarantees of the sixth amendment, to 
the Constitution of the United States, were not satis¬ 
fied. While the defendants were represented by coun¬ 
sel, it could not be said that they had “the assistance 
of counsel for [their] defense” (Amendment VI; see 
Powell V. State of Alabama, 287 U. S. 45), inasmuch 
as their counsel was not permitted to act as such, either 
by examining one of the defendants (R. 10-11); or by 
arguing the case (R. 11). And while the defendants 
had present “witnesses in [their] favor” (amendment 
VI), such witnesses were not permitted to testify (R. 
11). Again, whatever most persons in this country 
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may feel about tbe sentiments reflected by tbe hajid- 
bills in question, we cannot countenance tbe sacrifice 
of our ideal of judicial impartiality to tbe perso^l 
political views of tbe Court (R. 10-11). Whatever n(iay 
be regarded as tbe limits of ‘‘tbe vague contours of 
tbe fifth amendment’’,^ this record shows they were 
exceeded, by reason of tbe court’s remarks alone. | 

• • * * * • * 

It is submitted that tbe judgments below sboul^ be 
reversed. 

Respectfully submitted, 

Feedebick a. Ballard, 

912 American Security Buildin 
Washington, D. C., 

Attorney for Plaintiffs-in-Efror. 

Of Counsel: 

John F. Fenebty, 

Transportation Building, 

Washington, D. C. 

Samuel Levine, 

Columbian Building, 

Washington, D. C. 

^ Mr. Justice Holmes, dissenting, in Adkijis v. Children's Sospit^lf 261 
U. S. 525, 568. | 
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In the United States Court of Appeals 
for the District of Columbia 

Janttaby Teem, 1937 

I 
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- 1 

No. 6880—Special Calendar j 

John Thomas and Margaret Adams, plainti^ffs 

IN ERROR 

V. 

The District of Columbia 

BRIEF ON behalf OF APPELLEE 

I 

STATEMENT OF THE CASE | 

This case comes before the Court on a Wri| of 

Error to the Police Court. Appellants were tified 
in that Court upon separate informations wl^dch 
charged that, on June 27,1936, they ‘‘did then ^d 
there throw, push, cast, deposit, drop, scatter, dis¬ 
tribute, and leave certain handbills, paper, cii^cu- 
lars on said street, and in a place wherefrom the 
same is likely to be taken up by the wind and scat¬ 
tered in the street contrary to and in violatioh of 
the Police Regulations in such case made and jpro- 
vided, and constituting a law of the District of 
Columbia’’ (R. P. 1). 
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The defendant, Margaret Adams, took the stand 
but did not testify as to any material facts (R. P. 
8 ). 

At the conclusion of the testimony the coimsel 
for the defendants made no effort or expressed no 
desire to argue the case. The Court found both 
defendants'guilty and sentenced each to pay a fine 
of $25.00 or serve 30 days in jail (R. P. 11). 

ASGUKENT 

I 

The evidence proved a violation of article III, section 8 
of the Police Regulations, and supported the allega¬ 
tions in the information 

The first error relied upon by the defendants is 
based upon the fact that the evidence did not sup¬ 
port the allegations of the information. Petition¬ 
ers contend that it was incumbent upon the re¬ 
spondent tb prove each and every allegation of the 
informatibn. It is respectfully submitted by re¬ 
spondent that where a statute makes several acts 
mentioned in the alternative punishable, it is suffi¬ 
cient if the evidence establishes any one of such 
acts. In the case at bar the defendants were 
charged in the language of Section 8, Article III, 
of the Police Regulations, as hereinbefore quoted. 
The evidence proved, and the defendants admitted, 
distributing leaflets or handbills on the public 
street. 

In the case of Shepard v. TJ. 8,, 236 Fed. 73, in¬ 
dictment charged F. M. Shepard and A. C. Brown 
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with the conspiracy to import into the XJnit^ 
States from Mexico eighty cans of smoking opin 
and to receive, conceal, buy, sell, and facilitate the 
transportation, concealment, and sale of such opium 
in violation of the Act of January 17, 1914 
Stat. pt. 1, page 275). The Court called the atteji- 
tion of the jury to the offense charged in the indi(^t- 
ment against the defendants as a conspiracy |:o 
commit various acts in violation of the Act of Janii- 
ary 17,1914, in the importation, transportation, and 
concealment of opium. These acts are in the sta t¬ 
utes connected together by the disjunctive conjunc¬ 
tion ^‘or’’, and in the indictment by the conjunc¬ 
tive conjunction ‘‘and.” The Court instructed the 
jury that, while the indictment so charged— 

* * * yetthe jury would be authorized 
to return a verdict of guilty if they be¬ 
lieved from the evidence beyond a reason¬ 
able doubt that the defendants did, at tpe 
time and in the manner as described in the 
indictment, wilfully, knowingly, and unlaw¬ 
fully conspire to fraudulently and know¬ 
ingly import or bring into the United States, 
or assist in so doing, opium prepared for 
smoking, or to receive or conceal or facili¬ 
tate the transportation or concealment jof 
opium prepared for smoking, knowing the 
same to have been imported contrary jto 
law. I 

It will be noted that the first sentence of Section 

I 

8 of Article III of the Police Regulations make^ it 
an offense to throw, push, cast, deposit, drop, scat- 
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ter, distribute, or leave in or upon any of the places 
designated in Section 1 of this article, or in or upon 
any or from any vehicle in any such place any pa¬ 
per, handbills, dodgers, cards, circulars, or advertis¬ 
ing matter of any kind or samples of merchandise. 
There is nothing in this first sentence which says 
anything about ‘‘if likely to be taken up by the 
wind and scattered in the streets, or in or upon 
any of the places mentioned in said section 1.” 
However, the second sentence of said section in¬ 
tended and does make it a violation to throw, push, 
cast, deposit, drop, scatter, distribute, or leave any 
such upon any other public or private property in 
such a manner if likely to be taken up by the wind 
from such public or private property and scattered 
in the streets or any of the places mentioned in 
said section 1. The evidence against these defend¬ 
ants proved, and the defendants admitted, that they 
did distribute handbills on the public street. 

Although the information upon which these de¬ 
fendants were convicted charged “on the 27th day 
of June, A. D. 1936, in the District of Columbia 
and on Georgia Avenue, Northwest, did then and 
there throw, push, cast, deposit, drop, scatter, dis¬ 
tribute, and leave certain handbills, paper, circu¬ 
lars on said street and in a place wherefrom the 
same is likely to be taken up by the wind and scat¬ 
tered in the street contrary to and in violation 
of the Police Regulations in such case made and 
provided and constituting a law of the District of 
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Columbia”, it is submitted the words ‘‘if likely to 
be taken up by the wind and scattered in the streep” 
are mere surplusage, not requiring proof. j 

In the case of Sinclair v. B, C., 20 Appeals D. |C. 
344, the information charged “being then and thexe 
the occupant of a certain building, to wit: iJhe 
building situated at No. 213 Fourteenth Street, 
NW., in the City of Washington, in the District 
of Columbia, to which building there is attached 
a smokestack and chimney used in connection with 
a certain steam boiler, and furnace in said build¬ 
ing, the said Lindley E. Sinclair as such occupant, 
did then and there unlawfully cause, permit, and 
allow the emission into the open air” etc. l^he 
Court said: 

That the particular description of me 
building by street and number was wh(^lly 
unnecessary there can be no doubt. I 
Assuming it to be true, then, as contenjied 
on behalf of the plaintiff in error, that |the 
evidence fails to show that the smokestack, 
from which the prohibited smoke was emit¬ 
ted, was attached to the particular one of 
the contiguous houses known as No. 213, 
14th Street, the question arises whether the 
prosecution was bound by the particijilar 
description as alleged. I 

We are of the opinion that it was hot. 
The street number was not an ingrediep^ of 
the offense. It is not essential by way of 
identification, and could have been omijfcted 
without affecting the charge of the offense 
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in any respect whatever. Being mere harm¬ 
less surplusage it could be disregarded in 
evidence even if not alleged under a 
videlicet. [Italics ours.] 

U. S. V. Sumner, 3 Story 12 and 13. 

Also, V. S\ V. Vickery (U. S. C. C. Md.), 1 H. 
& J. 427. 

The testimony in the case under consideration 
was that the defendants ‘‘were seen by him (Ser¬ 
geant Umbaugh) to hand to various persons cer¬ 
tain handbills on the sidewalk.^’ 

The word' “distribute’’ according to Funk & 
Wagnalls Standard Dictionary means, “To divide 
among a number; apportion; share.” 

Proof that the defendants handed handbills to 
various persons on the sidewalk was sufficient evi¬ 
dence upon yrhich to base the conviction. 

Under the Act of Congress entitled, “An Act to 
authorize the Commissioners of the District of 
Columbia to make Police Regulations of said Dis¬ 
trict”, Congress expressly provided as follows: 

Eighth. To prohibit the deposit upon the 
streets or sidewalks of fruit, or any part 
thereof, or other substance or articles that 
might litter the same, or cause injury to or 
impede pedestrians. [Italics ours.] 

Under the authority, the Commissioners of the 
District of Columbia promulgated Section 8 of 
Article III of the Police Regulations, hereinbefore 
mentioned. 
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The purpose of the regulation is to prevent the 
littering of the streets; and certainly when hand¬ 
bills are passed out on the sidewalk to all persons 
who pass by, it is logical to assume that many hai|id- 
bills will be cast upon the public street and side¬ 
walk. I 

. I 

It IS also argued by petitioners that the regijla- 

tion is in violation of the first amendment to |:he 
Constitution of the United States. | 

Respondent submits that the regulation in j no 
way interferes with liberty of free speech or of |the 
press. It merely provides for the cleanliness ^ind 
safety of the streets. There are many lawful ways 
petitioners could distribute handbills reflecting the 
sentiments of its organization other than using the 
public sidewalks. 

In the case of Anderson v. State, 69 Neb. 686, 
96 N. W. 149, the Court said: | 

When a municipal corporation is ex¬ 
pressly authorized by legislation to ena(jt a 
certain ordinance in execution of the police 
powrer, such ordinance stands on the same 
basis as a statute, and its reasonableness or 
imreasonableness is not a matter for |the 
courts, except as such question would ijear 
on the constitutionality of a statute of | the 
same nature. 1 Dillon, Municipal Corpora¬ 
tions, par. 327. Hence we need not consider 
whether some other or better means of mleet- 
ing the evils aimed at might have been 
chosen. The Legislature passed on |;hat 
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question, and authorized the city to deal 
with the matter as it did. It is contended, 
however, that the ordinance is unconstitu¬ 
tional, as being in contravention of section 
5, art. 1, of the state Constitution, which 
provides that ‘‘every person may freely 
speak, write or publish on all subjects, being 
responsible for the abuse of that liberty; 
and in all trials for libel, both civil and 
criminal, the truth when published with 
good motives, and for justifiable ends, shall 
be a sufficient defense.'’ The ordinance in 
question is manifestly a police regulation in¬ 
tended to further the public health and 
safety by preventing the accumulation of 
large quantities of waste paper upon the 
streets and alleys, wrhich might occasion 
danger from fire, choke up and obstruct 
gutters, and catch-basins, and keep the 
streets in an unclean and filthy condition. A 
police regulation, obviously intended as 
such, and not operating imreasonably be¬ 
yond the occasions of its enactment, is not 
invalid simply because it may affect inci¬ 
dentally the exercise of some right guaran¬ 
tied by the Constitution. In all matters 
within the police povrer some compromise 
betwen the exigencies of public health and 
safety and the free exercise of their rights 
bv individuals must be reached. The test 
in such cases is w^hether the regulation in 
question is a bona fide exercise of the police 
power or an arbitrary and unreasonable in¬ 
terference with the rights of individuals 
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under the guise of police regulation. Wen- 
ham V. State (Neb.) 91N. W. 421,58 L. li. A. 
825. The ordinance in question is clearjly a 
valid police regulation. It has no reference 
to or connection with freedom of speech or 
of the press, and its plain purpose is, n<|)t to 
interfere with the publication of sentim(ents 
and opinions of individuals, but to proijnote 
the cleanliness and safety of the munici¬ 
pality. In State v. Bair, 92 Iowa, 28, 60 
N. W. 486, a statute imposed a license! tax 
upon itinerant vendors of drugs publicly 
professing ‘‘by writing or printing’’ to jtreat 
diseases. | 

It was held that this act did not interfere 
with the constitutional right of freely speak¬ 
ing, writing, or publishing one’s opihions. 
In TJ. S, V. Newton, 20 D. C. 226, an Act of 
Congress prohibiting persons from soliciting 
or receiving political contributions in any 
room or building officially occupied by any 
officer or employe of the United States was 
held applicable to private citizens as wjell as 
to public officers, and not to contravene the 
constitutional guaranty of free speech. In 
Beck V. Railway Teamster's Protective 
Union, 118 Mich. 497,77 N. W. 13,42 L. R. A. 
407, 74 Am. St. Rep. 421, it was held that a 
court of equity would restrain the publica¬ 
tion of a boycotting circular which woiild re¬ 
sult in irreparable injury to the plaintiff, 
and destruction of its proprietary l^ights, 
and that such an injunction was not ijn vio¬ 
lation of a provision of the Constitution of 
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Michigan in substantially the same words as 
the provision of our own Constitution under 
consideration. Similarly, a statute forbid¬ 
ding public meetings in a public park has 
been held valid as an exercise of the police 
power, and not in contravention of the con¬ 
stitutional right of free speech. Common- 
wealth V. Davis, 162 Mass. 510, 39 N. E. 113, 
26 L. R. A. 712, 44 Am. St. Rep. 389. 

We therefoi*e recommend that the judg¬ 
ment of the district court be afSrmed. 

Per cimiAM. For the reasons stated in the 
foregoing opinion, the judgment of the dis¬ 
trict court is affirmed. 

Petitioners rely upon the case of People v. John- 
son, 117 Misc. (New York) 133. 

It will be noted, however, that the regulation 
there in question reads as follows: 

Sec. 15, Ai't. 2, C. 22 of the Code of Ordi¬ 
nances of the Citv of New York: 

‘‘No person shall throw, cast, or distribute, 
or cause to be thrown, cast, or distributed, 
any handbill, circular, card, or other adver¬ 
tising matter whatsoever, in or upon any 
street or public place, or in a front yard or 
court yard, or on any stoop, or in the ves¬ 
tibule or any hall of any building, or in a 
letterbox therein; provided that nothing 
herein contained shall be deemed to prohibit 
or otherwise regulate the delivery of any 
such matter by the postal service.” [Italics 
ours.] 
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It is plainly evident that the regulation [there 
involved only intended to regulate the distribution 
of advertising matter, whereas Section 8 of Article 
III of the Police Regulations of the District of 
Columbia is much broader and includes handbills 

of every character and description. I 

! 

I 

II I 

The Court below committed no prejudicial erjror 

The only remarks of the Court to which counsel 
for defendants objected and noted exception ^vere: 
‘‘They’re communists. They are trying to over- 
throvT the Government” (E. P. 10-11). Objec¬ 
tions were made to other remarks of the Cou]''t but 
defendants’ rights were not preserved, for its does 
not appear from the record that exceptions were 
taken to the rulings. 

Another contention of defendants is that] they 

had two witnesses present who were not permitted 
to testify. It will be seen from the record: that 

counsel made no mention of witnesses until after 
verdict had been rendered. There was no tender 


of proof made by counsel as to what he expected 
to prove by the witnesses and it is impossible to 
determine whether their testimony would | have 
been relevant to the issue, or, if relevant, j^vould 
have been no more than cumulative. I 

In the case of Be Forest v. Z7. S., 11 App. D. C. 
458, it was held: 


Whether the ground here stated f 
exclusion of the proposed testimony 


t>T the 
kas a 
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correct one, we need not stop to consider. 

. Plainly there is no error manifested here 
by the record. It does not appear how the 
proposed testimony was in any way rele¬ 
vant. There is no specific offer of proof, 
as there should have been if it was intended 
to rely upon any such testimony; and it is 
impossible from the record to conjecture its 
purpose, unless it were to impeach the credi¬ 
bility of the preceding witness; * * *. 

Also in the case of Turner v. American Security 
cf Trust Co., 29 App. D. C. 460, 469, it was held: 

We think this ^vitness was qualified to 
express an opinion and had the opinion been 
offered it would have been error to have ex¬ 
cluded it. But the appellant stopped short 
of a specific offer of proof of the opinion to 
the witness Coomb. By the record it ap¬ 
pears the witness had an opinion. He was 
not permitted to state it. Counsel did not 
state and we cannot assume to know the 
opinion of a witness. 

The defendant Thomas admitted on the witness 
stand that he and his co-defendant, Margaret 
Adams, had distributed handbills as charged (R. 
P. 9-10). There was no issue of fact raised by 
the testimony. The only question before the Court 
below was one of law, that is, whether the undis¬ 
puted facts constituted a violation of the regula¬ 
tion. Hence, it follow's that the ralings and state¬ 
ments of the Court below complained of by appel¬ 
lants, even if erroneous, cannot amount to 
prejudicial error. If the admitted facts consti- 


tuted a violation of the regulation, appellants kre 
guilty; if such facts do not constitute a violation, 
appellants are not guilty—a question of law uplon 
which appellants will have a full hearing befpre 
this Court and which this Court has the power to 
determine. 

CONCLUSION 

For the reasons herein stated it is respectfiiUy 
submitted that the judgment of the Court bejow 
was right and should be affirmed. j 

Elwood H. Seal, j 

Corporation Counsel, D. C,, 

Vernon E. West, 

Principal Assistant Corporation 

Cotmsel, D. C,, | 

James W. Lauderdale, [ 

Assistant Corporation Counsel, D. C,, | 

Attorneys for Appellee. 
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